








Definition and
Types of Reasonable
Accommodation: Under
Federal and California law,
the employer has a duty to
provide reasonable accom-
modation to “mentally dis-
abled” workers to enable
them to perform their
essential job functions.
Generally, employers must
engage in a good faith,
interactive process to deter-
mine an accommodation.
Choosing an appropriate
accommodation is done on
a case-by-case basis. Some
examples of reasonable
accommodation include
job restructuring, modified
work schedules, temporary
paid or unpaid leave, or
reassignment to a vacant
position. According to the
federal Equal Employment
Opportunity Commission,
the interactive process
would include analyzing
the job and its purpose and
essential functions; consult-
ing with the employee to
ascertain any job-related
limitations imposed by
his or her disability and
how such limitations
or restrictions could be
resolved with reasonable
accommodation; identify
potential accommodations
and their effectiveness;
and taking into account
the employee’s preference
while selecting and imple-
menting the accommoda-
tion most appropriate for
both parties.

Employer Defenses Under
FEHA: To be excused from
providing an accommoda-
tion, a California employer
must demonstrate either:

(i) undue economic hard-
ship to the company to
provide the accommoda-
tion; (i) the employee
cannot perform his/her

“Ms. Burney, do we have anything on right and wrong?”

essential job functions even
with a feasible accommoda-
tion; or (iii) accommoda-
tion presents a danger to
the disabled employee

or others.

Company
“undue hardship”
is essentially
“significant
difficulty or
expense”
posed by an
accommodation
to a worker’s
disability

An “undue hardship” to
a company means that the
proposed accommodation
would require “significant
difficulty or expense,”
including the nature and
cost of the accommodation
and the overall financial
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“gambling addiction”
and states he’s under a
psychiatrist’s care for
his addiction. Can his
company terminate him
regardless?

Sarah, the company’s
receptionist, is fired for
poor job performance. She
sues the company claiming
she was diagnosed with
“binge eating” disorder and
was discriminated against
and wrongfully terminated.
Is her claim valid?

Such are the concerns
employment lawyers are
raising in response to the
American Psychiatric
Association’s draft
edition of the Diagnostic
and Statistical Manual of
Mental Disorders (DSM-

V). Scheduled to be
completed in 2013, DSM-V
currently proposes adding
binge eating disorder,
pathological gambling and
hypersexual disorder to the
already long list of DSM-
11’s psychiatric disorders.

DSM is now widely
regarded as the “gospel”
on sane, “normal”
behavior and insane,
“abnormal” behavior. As
if the product of scientific
research method, DSM-
1V’s neatly numbered
diagnostic categories
are commonly used in
court testimony, mental
disability discrimination
claims, and insurance
billing. Yet, so-called
mental illnesses are
identified and added to
DSM not by scientific
process but by consensus
vote of panels of
psychiatrists.

By way of illustration,
the proposed “Binge
Eating Disorder” is
defined as eating, within
any two-hour time frame,
a quantity of food that
is “definitely larger than
most people would
eat in a similar period
of time under similar
circumstances,” and “a
sense of lack of control
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